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PLANNING COMMITTEE – 7 MARCH 2019 PART 1

Report of the Head of Planning

PART 1

Any other reports to be considered in the public session

1.1 REFERENCE NO - 18/503723/MOD106
APPLICATION PROPOSAL
Modification of Planning Obligation dated 18/05/2010 under reference SW/08/1124 to allow 
removal of on site affordable housing.

ADDRESS 153 London Road Sittingbourne Kent ME10 1PA   

RECOMMENDATION Grant Modification

SUMMARY OF REASONS FOR RECOMMENDATION
The proposal would provide a commuted sum for off site affordable housing which is considered 
to be appropriate in these circumstances.  The commuted sum has been set at a level which, 
when considered in the context of the viability evidence, is believed to be compliant with policy 
DM8 of the adopted Local Plan, despite the advancement of the development.  

REASON FOR REFERRAL TO COMMITTEE
Called in by Cllr Mike Baldock

WARD Borden And Grove 
Park

PARISH/TOWN COUNCIL APPLICANT Clarity Properties 
Ltd
AGENT Brachers LLP

DECISION DUE DATE
07/09/18

PUBLICITY EXPIRY DATE
N/A

RELEVANT PLANNING HISTORY (including appeals and relevant history on adjoining 
sites):
App No Proposal Decision Date
16/507631/LDCEX Certificate of Lawful development to establish 

that works commenced under the approved 
planning permission, SW/13/0568, in the form 
of demolition of the existing buildings on 23rd 
May 2016.

Approved 08.12.16

16/508336/NMAMD Non material amendment to alter the 
description of application SW/08/1124 to 
reflect the approved drawings which show 13 
one bedroom apartments and 13 two 
bedroom apartments.

Approved 08.12.16

SW/13/0568 to replace an extant planning permission 
SW/08/1124 (Demolition of existing buildings 
and redevelopment of site to provide 12, two 
bedroom apartments, 14, one bedroom 
apartments, amenity space, 26, parking 
spaces and cycle store and new vehicular 

Approved 08.08.13
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access) in order to extend the time limit for 
implementation.

SW/08/1124 Demolition of existing buildings and 
redevelopment of site to provide 12, two 
bedroom apartments, 14, one bedroom 
apartments, amenity space, 26 parking 
spaces and cycle store and new vehicular 
access.

Approved 18.05.10

MAIN REPORT

1.0 DESCRIPTION OF SITE

1.01 The application site is 0.09 hectares in size and rectangular in shape.  It is directly adjacent to 
the Wickes car park and fronts onto London Road (A2).  The site lies to the west of Sittingbourne 
Town Centre and residential properties lie opposite and to the west of the site.  A Petrol Filling 
Station is located on the opposite side of London Road slightly to the east.

1.02 Construction of the 26 residential units (granted planning permission as per the history section 
above) has begun on site and has reached an advanced stage.

2.0 PROPOSAL

2.01 The current proposal is to modify the Section 106 agreement attached to the original planning 
permissions (SW/08/1124 & SW/13/0568) to allow the removal of the requirement for on-site 
affordable housing.  Among other things, the requirement of the Section 106 agreement is 
currently for the provision of 30% affordable housing on site (8 units), although a tenure split 
was not specified.

2.02 In addition, the Section 106 agreement required the following developer contributions:

i) £227 per dwelling for library improvements;
ii) an open space contribution of £17,940;
iii) an adult social services contribution of £2362.85;
iv) a community learning contribution of £981.05;
v) a primary education contribution of £590.24 per dwelling; and
vi) a secondary education contribution of £589.95 per dwelling.

2.03 Officer’s have negotiated with the applicant that prior to the occupation of the 21st unit, a 
commuted sum of £40,000 is to be paid in one instalment for off site affordable housing.  The 
wording of the Section 106 agreement will need to be modified to enable this change, the precise 
wording of which would be agreed under the instruction of the Head of Legal Services.

2.04 It is important at this point to set out the background to this application as Members may recall 
that a similar proposed modification was reported to Planning Committee on two separate 
occasions in 2017 for the removal of on site affordable housing - For clarity, there is no reference 
number for this previous application as it was not submitted separately as a formal modification 
to the Section 106 agreement, but rather as a proposed modification under the original planning 
permissions (as referenced above).  Therefore I have included the previous committee reports 
related to this proposal as appendices to this report which I will summarise as follows.

2.05 The previous application to modify the Section 106 was initially submitted proposing the removal 
of on site affordable housing, a viability appraisal upon occupation of the 21st unit and a 
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commuted sum of a maximum of £31,000 if the scheme achieved a certain level of profit.  This 
proposal was reported to the Planning Committee of 2nd February 2017 with an Officer 
recommendation of approval.  Members resolved:
“That the application be deferred to allow officers to advise the developer to either provide 
affordable housing or more than £31,000 for offsite affordable housing, and that it can not be 
dependant upon their profit margins.”  As a result of this, the applicant undertook a viability 
appraisal which was independently assessed and concluded that the scheme would not be 
viable if affordable housing was provided.  I have included this viability report and independent 
assessment as appendices to this report. 

2.06 The application was reported back to Members at the 14th September 2017 Planning Committee 
meeting.  The proposed modification was again to remove the requirement for on site affordable 
housing with a viability re-assessment submitted upon the occupation of the 21st unit.  However, 
the proposal was altered to propose a commuted sum of a minimum of £31,000 if it was viable 
to do so, despite the conclusions of the viability appraisal and independent assessment as 
referred to above.  There was again an Officer recommendation for approval.  At the meeting, 
Members resolved that “That the modification to the Section 106 Agreement for SW/08/1124 & 
SW/13/0568 be rejected and officers discuss alternative options with the applicant.”   

2.07 As set out above, the proposal considered in 2017 had not been submitted as a formal 
modification under Section 106A of the Town and Country Planning Act.  Therefore, there was 
no requirement to issue a formal decision notice and there was no right of appeal for the 
applicant.

3.0 POLICY AND OTHER CONSIDERATIONS

3.01 The National Planning Policy Framework (NPPF)

Para 62: “Where a need for affordable housing is identified, planning policies should specify the 
type of affordable housing required, and expect it to be met on-site unless:

a) off-site provision or an appropriate financial contribution in lieu can be robustly justified; and

b) the agreed approach contributes to the objective of creating mixed and balanced 
communities.”

Para 57: “Where up-to-date policies have set out the contributions expected from development, 
planning applications that comply with them should be assumed to be viable. It is up to the 
applicant to demonstrate whether particular circumstances justify the need for a viability 
assessment at the application stage. The weight to be given to a viability assessment is a matter 
for the decision maker, having regard to all the circumstances in the case, including whether the 
plan and the viability evidence underpinning it is up to date, and any change in site 
circumstances since the plan was brought into force. All viability assessments, including any 
undertaken at the plan-making stage, should reflect the recommended approach in national 
planning guidance, including standardised inputs, and should be made publicly available.”
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3.02 National Planning Practice Guidance

Within the section entitled ‘Planning Obligations, the following is set out:

“Planning obligations must be fully justified and evidenced. Where affordable housing 
contributions are being sought, planning obligations should not prevent development from going 
forward.”

And 

“Obligations should only be sought where they are necessary to make the development 
acceptable in planning terms. Where they provide essential site specific items to mitigate the 
impact of the development, such as a necessary road improvement, there may only be limited 
opportunity to negotiate. Where local planning authorities are requiring affordable housing 
obligations or tariff style contributions to infrastructure, they should be flexible in their 
requirements. Their policy should be clear that such planning obligations will take into account 
specific site circumstances.”

The section entitled ‘Viability’ states the following:

“Plans should set out the contributions expected from development. This should include setting 
out the levels and types of affordable housing provision required” 

And

“Where up-to-date policies have set out the contributions expected from development, planning 
applications that comply with them should be assumed to be viable. It is up to the applicant to 
demonstrate whether particular circumstances justify the need for a viability assessment at the 
application stage.

Such circumstances could include, for example where development is proposed on unallocated 
sites of a wholly different type to those used in viability assessment that informed the plan; where 
further information on infrastructure or site costs is required; where particular types of 
development are proposed which may significantly vary from standard models of development 
for sale (for example build to rent or housing for older people); or where a recession or similar 
significant economic changes have occurred since the plan was brought into force.”

And

“The weight to be given to a viability assessment is a matter for the decision maker, having 
regard to all the circumstances in the case, including whether the plan and viability evidence 
underpinning the plan is up to date, any change in site circumstances since the plan was brought 
into force, and the transparency of assumptions behind evidence submitted as part of the 
viability assessment.”

3.03 Bearing Fruits 2031: The Swale Borough Local Plan 2017

Policies ST1 (Delivering sustainable development in Swale); ST2 (Development targets for jobs 
and homes2014-2031); CP3 (Delivering a wide choice of high quality homes); DM8 (Affordable 
Housing).

Policy DM8 states that in Sittingbourne, the affordable housing provision sought (on 
developments of 11 dwellings or more) will be 10%.  Furthermore, it states that “In exceptional 
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circumstances, and in accordance with a supplementary planning document to be prepared by 
the Borough Council:

a. on-site affordable housing provision may be commuted to a financial contribution to be used 
off-site, singly or in combination with other contributions.”

The supporting text to policy DM8 at paragraph 7.3.10 states the following:

“The starting point for any planning application is the on-site provision of affordable housing. In 
exceptional cases, the Council may consider affordable housing provision to be provided off-
site. In such a case, it may be possible to require a commuted sum (or payment in lieu), which 
is an amount of money, paid by a developer to the Council when the size or scale of a 
development triggers a requirement for affordable housing, but it is not possible or desirable to 
provide it on the site. This option may be appropriate, for example, in cases of economic 
difficulties, where provision on an alternative site could be of higher quality, or where 
improvements to the quality of the existing housing stock are considered more appropriate.”

4.0 CONSULTATIONS

4.01 Cllr Mike Baldock has commented that he would ‘like this returned to the Planning Committee.’

4.02 I have had a number of discussions with the Council’s Strategic Housing and Health Manager 
regarding this application and I consider the most relevant comments to be as follows:

“I can confirm that I have recently been advised by Optivo, Moat and Golding Homes that they 
are not accepting less than 20 - 60 affordable units per site. Therefore, it is likely that the 
developer would struggle to secure an RP for the three (or eight) affordable flats required on 
this site. Even if an RP were secured, I would expect
the flats to be provided as shared ownership tenure only, although based on recent
conversations with RP’s, marketing such a such a small number would be difficult and not cost 
effective.

The issue of securing an RP for very low numbers of affordable homes came to light recently 
after a developer of a small site at Swale Way notified us that they could not secure an RP to 
take on four affordable units. Therefore it was agreed to accept a new provider called 
‘Landspeed’ who will deliver these four homes as intermediate housing only e.g. shared 
ownership or shared equity. Landspeed are not required to register with Homes England, like 
other ‘traditional’ RP’s, because they only deal with Shared Equity/Shared Ownership, they will 
not be the landlord of the units and they do not require grant funding to enable delivery.

To summarise, I think the likely outcome is that it would difficult to secure an RP here, and 
outside of agreeing to a commuted sum it is likely that the only other option would be a company 
such as Landspeed who could look to provide the flats as intermediate low-cost homeownership 
housing.”

In addition, the following was stated:

“It is questionable whether or not a Registered Provider (RP’s) will purchase and take on the 
management of such a low number of new build affordable flats, particularly as the units will be 
located within a mixed tenure block that includes open market sales.
And then finally the Strategic Housing and Health Manager also stated that “In this particular 
case I understand that a commuted sum may be necessary mainly due to potential issues in 
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securing an RP, however I should note that a commuted sum is always less preferable to actual 
affordable housing delivery.”

5.0 BACKGROUND PAPERS AND PLANS

5.01 The application includes a draft Section 106 agreement and a supporting statement.

6.0 APPRAISAL

6.01 The application now before Members has been formally submitted pursuant to Section 106A of 
the Town and Country Planning Act 1990. It was initially submitted on exactly the same basis 
as the original application described in the ‘Proposal’ section above (as reported to Members at 
the 2nd February 2017 Planning Committee), which for clarity was the removal of on site 
affordable housing, a viability appraisal upon occupation of the 21st unit and a commuted sum 
of a maximum of £31,000 if the scheme achieved a certain level of profit.  However, as a result 
of negotiation between Officer’s and the applicant, the proposal has now been amended to seek 
modification of the Section 106 Agreement to remove the requirement for on site affordable 
housing and the payment of a commuted sum for off site affordable housing of £40,000 in one 
instalment, prior to the occupation of the 21st unit.  This payment will not be dependant on a 
further viability appraisal.  

6.02 As referred to above, the application considered in 2017 included a viability appraisal which the 
supporting statement submitted with the current application refers to.  Having assessed the 
independent review of this viability appraisal and the committee reports presented to Members 
in 2017, the conclusion is clear in that the development would be unviable if the requirement for 
30% of the dwellings (8 units) were required to be affordable.  I do appreciate that time has 
passed between the original viability appraisal and now.  Therefore, in terms of the weight to be 
given to this I have researched property prices in the locality of the application site.  This shows 
that in the past 12 months, property prices for flats in the same postcode area as this site in 
Sittingbourne, have in fact fallen by 1.25% (although this is a limited sample size).  However, 
when I have searched for Sittingbourne as a whole, property prices for flats have fallen by 
2.04%.  As a result of this I am of the view that the viability assessment which was submitted to 
support the previous application would still be relevant and still carries weight in the decision 
making process.

6.03 I have also taken into consideration that as set out in policy DM8 of the Local Plan, the affordable 
housing requirement on sites in Sittingbourne is 10%.  This is a reduction from the previous 
Local Plan’s requirement of 30% which was the level when the previous Section 106 agreement 
was signed.  This also gives a further indication of the viability issues which have impacted upon 
sites in Sittingbourne and in my view gives some additional weight to the applicant’s viability 
argument.  I also note the Committee’s previous references to profit margins as referred to in 
paragraph 2.05 above.  Through case law and Government guidance, a gross development 
profit of around 20% would be considered ‘normal’.  In this case, as shown by the viability 
assessment, the developer has sought to demonstrate that they would be making a profit of 
0.65%.  As such, it appears that the developer is not likely to make any significant profit on this 
site.           

6.04 Further to the receipt of the current application I have liaised with the Council’s Strategic Housing 
and Health Manager.  I also note from the previous committee reports that the Strategic Housing 
and Health Manager was involved at the point that the previous proposals were considered and 
was supportive of the commuted sum approach.  As set out above, the Strategic Housing and 
Health Manager in respect of this current proposal has commented that although on site 
affordable housing is generally preferable, in this case a commuted sum is necessary.  As stated 
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above, part of the reason for this is that Registered Providers (RP’s) are becoming increasingly 
unwilling to provide small numbers of affordable units in mixed blocks, therefore in this case the 
principle of a commuted sum, which would go towards affordable housing being provided 
elsewhere in the Borough is acceptable in my view.  On this basis I am of the view that in these 
specific circumstances a commuted sum approach would be compliant with part 5.a of policy 
DM8 as quoted in the policy section above. 

6.05 In terms of what is considered to be an appropriate amount, I have assessed other applications 
in Sittingbourne where a commuted sum was received.  Firstly, I note the application approved 
under 14/506623/OUT for 18 dwellings at 109 Staplehurst Road where a commuted sum of 
£65,000 was agreed after a viability assessment.  At the time the Local Plan required 30% of 
dwellings to be affordable (on developments of over 14 units) which would equate to 5 units in 
this case.  In terms of an application approved at No.4 Canterbury Road, Sittingbourne for 45 
one and two bed apartments, after the submission of a viability appraisal, a commuted sum for 
affordable housing of £62,300 was agreed, although the committee report sets out this would 
equate to 0.92 affordable units.  As such, these figures have been arrived at via a viability report, 
rather than a set calculation.

6.06 Therefore in terms of this current application, based upon the viability report setting out that no 
affordable housing would be viable, and then considering the previous proposals that have been 
put forward to modify the Section 106 agreement, I am of the view that a commuted sum of 
£40,000 is appropriate and would in these very specific circumstances be compliant with policy 
DM8 of the Local Plan.  Furthermore, unlike the previous proposal, the commuted sum will not 
be reliant on a further viability appraisal and would be paid in one instalment prior to the 
occupation of the 21st unit.  On the basis of the viability report which I consider to still carry 
weight, and as this broadly aligned with the trigger point originally proposed I believe this to be 
reasonable.  Furthermore, as there will not be a requirement for a further viability appraisal as 
set out above I am of the view that this provides more certainty for the Council if this modification 
was to be approved than under the terms of the previous proposal.

6.07 I do appreciate that Members may, quite reasonably, consider that the argument of a lack of 
viability carries less weight when the scheme has reached the advanced stage of development 
as is very clearly the case here.  In terms of this, usually, the reason for taking viability into 
account is the resultant impact that this could have upon the delivery of the development.  As 
the development is nearing completion then the risk that the development does not proceed in 
the first instance doesn’t apply in this case.  However, when considering this, I also give weight 
to the proposal as originally considered in 2017 which set the trigger point of the viability re-
assessment upon the occupation of the 21st unit.  This means that Officer’s had previously 
factored in the expectation that the development would be completed before the viability was 
re-assessed.  Therefore this principle remains the same whereby the payment will be made prior 
to the occupation of the 21st unit (at which point the development would be complete).  As such, 
although I believe that the advancement of the development should weigh against granting this 
proposed modification, for this reason, I do not believe that this should weigh so heavily against 
the acceptability of the proposed modification in these circumstances as what might usually be 
the case.    

6.08 In addition to the above consideration of the weight to be given to the advancement of the 
development, I also believe that the comments of the Council’s Strategic Housing and Health 
Manager are of importance.  In terms of this, I consider that the obstacles there may be to 
providing on site affordable housing in these circumstances would be relevant as a factor, 
whether the development had begun or not.  As a result, this further leads me to believe that the 
near completion of the development should not weigh so heavily against the proposed 
modification in the specific context of this application.
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6.09 In undertaking the assessment of the final planning balance, I give weight to the viability report 
(and independent assessment) carried out in 2017 and that the scheme would be providing, 
what is considered in this specific case, a commuted sum in accordance with the exceptional 
circumstances as set out in policy DM8.  Although the advancement of the scheme without any 
guarantee that this modification will be accepted weighs somewhat against the proposal, I have 
factored in that the trigger point at which the further viability report was to be submitted (as per 
the original application to modify the Section 106 agreement) was set after the completion of the 
development.  As a result, it was taken into consideration and accepted by Officer’s previously 
that the scheme would be delivered before this re-assessment took place.  Therefore, as the 
payment trigger remains subsequent to completion I do not believe that the advancement of the 
development would in this case outweigh the reasons I have identified for granting the 
modification.  Furthermore, I give weight to the view that RP’s could have difficulty in providing 
on site affordable housing in this case.    Due to the above assessment, on balance, I am of the 
view that the modification is acceptable.

7.0 RECOMMENDATION – GRANT modifications to the existing Section 106 as set out above and 
delegation to agree the precise wording of the modified planning obligation under the instruction 
of the Head of Legal Services.

NB For full details of all papers submitted with this application please refer to the relevant 
Public Access pages on the council’s website.
The conditions set out in the report may be subject to such reasonable change as is 
necessary to ensure accuracy and enforceability.
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